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Curvent Popics. 


: ieee action of the New York assembly 
in rejecting, by a decisive vote, Mr. 


Maher's bill which proposed to abolish cap- 
ital punishment in this State, was not unex- 
pected, nor in our view is it to be regretted. 
\s we have heretofore taken occasion ‘to 

. the whole question is one of expediency; 
certainly if the individual, under certain cir- 
cumstances, has the moral and the legal right 
to kill another in self-defense, certainly the 
State has, or ought to have, the same right 
We were much impressed by the statement 
made by Mr. Redington, of New York, in 
his really admirable address in opposition to 
the Maher bill, to the effect that life convicts 


ly if ever commit suicide, while convicted 


rare 
murderers very frequently do so, proving the 
This 


terror undowbtedly is greater among persons 


greater terror of the death penalty. 


of the lower order of intellect, and thus exer- 
cises a strong deterrent effect among t' 
1- 


lass 


e very 
We are 
well persuaded that the New York assembly 
has made no mistake. With the death pen- 

vy abolished there certainly would be far 


c 


it is most desirable to reach. 


ereater danger to human life in the great 
cities of New York and Brooklyn than there 
is at present. 

In the current (March) number of the 
North American Review, Mr. William A 
Purrington, of New York, holds a_ brief 


Vor. 59 — No. 11. 





against the Christian Scientists, and to bor- 
row the expressiveness of the vernacular, he 
Mr. Pur- 
rington has heretofore paid his respects to 


‘doesn’t do a thing to them.” 


these peculiar people, more or less to their 
disgust; but this time he really leaves very 
little to be said. The treatment of the sub- 
ject is entirely lawyer-like, thorough and 
scrupulously fair, for Mr. Purrington takes 
pains to make no statements about these 
people and their beliefs in any case, without 
giving his authority therefor, usually from 
the writings of their own high priestess, Mrs. 
eddy. 
most liberally are * Science and Health, with 
key to the Scriptures ” (edition of 1887), and 
* Miscellaneous Writings, 1883-1896.” The 
former being the the 


is expounded, is read at 


The publications he quotes from 


text-book wherein 
“new discovery ” 
the church service of the scientists, Mr. Pur- 
rington tells us, alternately with the Bible, 
and if its author is to be credited, the mere 
reading of it, understandinglv, has cured and 
will cure the most malignant diseases, even 
cancer, and indeed is the chief factor in all 
treatment. It is not our purpose to follow 
Mr. Purrington, at this time, in his intensely 
interesting and acute analysis of the preten- 
sions of these dangerously ignorant people, 
but we cannot refrain from calling attention 
to the fact that by the creed, according to 
Eddy, “a Christian Scientist never recom- 
mends hygiene;” a statement for which we 
are quite prepared when we learn that “ diet- 
ing, dosing and exercise”’ are all equally 
unscientific, and that even bathing the body 
is deprecated; that filth does not affect the 
Christian Scientist’s happiness when mind 
and body rest on the same basis; and that 
the scientist takes the best care of his body 
when he leaves it most out of his thought. 
People holding such views as these, sconer 
or later will have to be quarantined against. 


Through the courtesy of Messrs. Einstein 
& Townsend, New York, we publish in this 
issue the decision of the New York Supreme 
Court, Appellate Division, Second Depart- 
ment, in the case of Bagully v. The Mornine 
Journal Association, in which was passed 
upon the 


interesting questions to what 
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extent an address to the jury is limited; what 
constitutes improper allusions and conduct 
on the part of counsel, and whether, if the 
court rebuke counsel for making improper 
statements, and the latter persists in reiterat- 
ing them, the improper statements require 
reversal, even though the court thereafter 
specifically instruct the jury to disregard the 
same. In this action there was no exception 
to any ruling of the court, vet the conduct 
of counsel (which really bordered upon con- 
tempt) was deemed sufficient to reverse. 
The opinion will be found very instructive. 


The Supreme Court of Maine, in the case 
of Dora L. Morgan v. Sophie Martin (92 Me. 
190), decided November 20, 1808, affirmed 
the doctrine laid down in Doe v. Roe (82 
Me. 503), that a married woman cannot 
maintain an action against another woman 
for alienation of the affections of the husband 
of the former. As was said in Doe v. Roe 
(supra), “an action in favor of the husban:l 
for the seduction of his wife has been re- 
garded of doubtful expediency ;”’ “ such ac- 
tions seem to be better calculated to inflict 
pain upon the innocent members of the fami- 
lies of the parties than to secure redress to 
the persons injured.” The court is not now 
disposed to enlarge the range of this class of 
actions, for the reasons above given. In 
many other jurisdictions it has been held 
otherwise, and, indeed, according to the 
statement of the plaintiff's attorneys in Mor- 
gan v. Martin (supra), (D. J. MeGillicuddy 
and F. A. Morey), the only two cases now 
remaining against the maintenance of such 
actions are Duffies v. Duffies (76 Wis. 374) 
and the Maine case of Doe v. Roe (supra). 
In the Wiconsin case the court was divided. 
One of the latest cases affirming the doctrine 
is from the Supreme Court of Pennsylvania, 
Gernerd v. Gernerd (39 Atl. Rep. 884), opin- 
ion dated March 28, 1898. While it is per- 
haps true that the opening of the door to this 
class of litigation may pave the way for 
many lawsuits and family dissensions, and 
furnish opportunity for levying blood money 
from women of wealth, through husband and 
wife acting in collusion, the great weight of 








right of maintaining this class of actions, 
(Seaver v. Adams, 66 N. H. 142 [18&90}; 
Foot v. Card, 58 Conn. 4; Bennett v. Ben- 
nett, 116 N. Y. 584; Van Olenda v. Hall, 88 
Hun, 452; Manwarren v. Mason, 79 Hun, 
592; Eldredge v. Eldredge, 79 Hun, 511; 
Warren v. Warren, 89 Mich. 123; Price vy. 
Price, 91 Lowa, 693; Hayes v. Nowlan, 129 
Ind. 581; Holmes v. Holmes, 133 Ind. 386; 
Westlake v. Westlake, 34 Ohio St. 621; Bas- 
sett v. Bassett, 20 Ill; Clow v. Chapman, 125 
Mo. 101.) 


In that large and important branch of the 
law connected with the development of elec- 
tricity and the duties and liabilities of cor- 
porations, many precedents are constantly 
being made; but one which seems to go 
near the limit of corporate re- 
sponsibility, was delivered recently in the 
New York Supreme Court, Appellate Di- 
vision, Second Department, in Hassen v. 
Nassau Electric Railroad Co., wherein it was 
held that the 
power on a car which produced so violent a 


pr¢ yper 


sudden increase of motive 
jerk that a passenger on a crowded open car, 
riding without objection on the running 
board, is thrown off and injured, is negli- 
The car was running from six to 
eight miles an hour, when it was given a 
sudden violent jerk which broke plaintiff's 
hold on the car stanchion and throwing him 
against a trolley pole, injured him on the 
head. The defendants set up contributory 
negligence because of plaintiff’s riding on 
the board when he could have found stand- 
ing room between the seats. The court, 
Hatch, J., said: “It is well known that the 
space between these seats when they are 


gence. 


occupied is quite narrow; with small people 
sitting the space in front might be occupied, 
with more or less inconvenience, but with 
large persons seated it may be a matter of 
extreme difficulty to stand, and sometimes 
an impossibility. In all cases it is a place of 
discomfort and disagreeable to those, both 
sitting and standing. The cars to Coney 
Island are at most times crowded within and 
without, in all available space. The defend- 


ant expects this and collects fares from every 
authority in this country is in favor of the | one, 


Under such circumstances we think 
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the question of negligence becomes one of 
fact to be determined by the jury, having 
regard to particular conditions. 5 Misc. 
327; affd. 147 N. Y. 711; 5 App. Div. 492. 
The defendant was bound to know that the 
application of motive power in such mannet 
as to cause the car to give a violent jerk was 
extremely hazardous in view of the position 
of many of the passengers on the car, and 
might result in injury; therefore, the jury 
was authorized to say that it was a negligent 
act. 32 App. Div. 13; 29 id. 261.” 


In Telegram Newspaper Co. v. Common- 
wealth, decided by the Supreme Judicial 
Court of Massachusetts January 4th, 1890 
52 N. E. Rep. 455), Chief Judge Field 
passed upon the important question whether 
a corporation can be guilty of criminal con- 
tempt of court; in other words, whether an 
intent can be imputed to a corporation in 
The court found no 
more difficulty in imputing to a corporation 
such specific intent in criminal than in civil 


criminal proceedings. 


While it was true that a cor- 
poration could not be arrested and impris- 
oned in either, its property might be taken 
either as compensation for a private wrong 


proceedings. 


or as punishment for a public wrong. Judge 
Field also pointed out that although natural 
persons who publish or assist in publishing 
a libel in a newspaper owned by a corpora- 
tion, may be punished criminally by fine or 
imprisonment, or both, yet if the corpora- 
tion cannot be punished by fine it will escape 
all criminal liability. The authors of libels 
being frequently irresponsible persons, the 
remedy by private action against corpora- 
tions for the publishing of libelous  state- 
That a 
corporation may be indicted for a misfeasance 
as well as for a nonfeasance, has already 
been decided in the Commonwealth of Mas- 
sachusetts (Commonwealth v. New Bedford 
Bridge, 2 Gray, 339). The case under dis- 
cussion constitutes an important phose of 
the development of the law of corporate lia- 
bilitv, indicating, as has heretofore been 
pointed out, the near approach of the time 


ments is frequently inadequate. 


when the courts will look upon a corpora- 
tion as substantially the alter ego of a man. 








Aotes of Cases. 


Contempt of Court — Newspaper Publication.— 
In Gazette Company of Wercester and Telegram 
Company of Worcester v. Commonwealth, de- 
i899, the Supreme Judicial 
Court of Massachusetts defined what constitutes 
contempt of court 


cided January 18, 


with reference to newspaper 
publications which are calculated to obstruct she 
course of justice. In a case on trial in the Su- 
perior Court at Worcester, one Loring was trying 
to get damages from the town of Holden for land 
taken for the abolition of a railroad crossing, and 
the Gazette and the Telegram both printed an 
item during the trial relative to an offer said to 
Loring. The 
Superior Court found that the publication of such 


have been made by the town to 


matter was likely to obstruct the course of justice, 
and fined each newspaper company $100. 

The full bench decision which affirmed the find- 
ing of the lower court, defined what constitutes 
contempt of court in a newspaper, and what action 
may be taken against the offender to the premises. 

The court said in part: 

The publication of an article in a newspaper 
printed and circulated in the place where the tria! 
is had, pending the trial, and which concerns the 
cause on trial, and is calculated to prejudice thr 
jury and prevent a fair trial, often has been held 
to be a criminal contempt of the court trying the 
cause. If a corporation publishes the article we 
see no reason why it should not be held liable for 
a criminal contempt. There are no statutes in 
this commonwealth regulating the proceedings in 
the trial and punishment of contempt of court. 
The summary power to commit and punish for 
contempt tending to obstruct or defeat the admin- 
istration of justice is imherent in courts of chan- 
cery and other superior courts as essential to the 
execution of their powers and to the maintenance 
of authority. 

When it comes in any manner to the knowledge 
of the presiding justice of a court that articles are 
published in a newspaper circulated in the place 
where the court is held, wich are calculated to 
prevent a fair trial of a cause then on trial before 
the court, the court of its own motion can insti- 
tute proceedings for contempt. The most impor- 
tant question is whether the publication of these 
articles under the circumstances stated could be 
adjudged a contempt. 

The articles published were not defamatory 
justice or the 
jurors before whom the cause was being tried, or 


either as regards the presiding 


the parties to the cause. In one case the court 
discharged the treasurer and manager of a news- 
paper, and in the other the editor and the pub- 
lisher, on the ground that they were not shown to 
be directly responsible for the publication. It is 
probable, although this does not expressly appear 







































270 _ THE ALBANY LAW JOURNAL. 








in. the papers before us, that the person or persons 
employed to report for each newspaper the pro- 
ceedings of the court wrote the articles and 
caused them to be published. The Superior Court 
has not found that there was an intent to influence 
the trial of the cause referred to on the part of 
anybody. The articles are objectionable only be- 
cause they purport to state the amount of money 
which they said the town offered to pay the plain- 
tiff, and the amount the plaintiff demanded before 
the petition was brought. As the only intent 
which can be imputed to the corporation is the 
intent of its officers, the question is whether the 
publication of these articles without any intent to 
pervert the course of justice can be adjudged a 
contempt. 

It is not necessary that the Superior Court 
should find that the articles published actually had 
been read by some of the jurors while trying the 
cause to which the articles referred. They plainly 
had been read by the presiding justice during the 
trial, and it is likely that they had been read by 
some of the jurors. Cases should be determined 
on the evidence presented in court. It is an un- 
warrantable perversion of the proper administra- 
tion of justice to attempt to influence the judge 
or jury in the determination of a cause pending 
before them by statements outside of the court- 
room, and not in the presence of the parties, 
which may be false, and even if they are true, are 
not in law admissible in evidence. We cannot 
say that it appears that the Superior Court erred 
in adjudging that the publication of these articles 
under the circumstances stated was a contempt of 
that court, and it was for that court to determine 
whether it was mecessary to institute proceedings 
for contempt in order to vindicate its authority to 
secure the due administration of justice in a cause 
pending before it. 

The publications contained statements of facts, 
evidence of which was not competent at the trial, 
and they were so made that it was likely that the 
presiding justice and the jurors would read them 
during the trial, and the natural and probable 
effect of them was improperly to influence the 
court and jury in the determination of the cause. 


a 


The frequent arrival of new babies in the Have- 
meyer family, at inopportune times, has delayed 
the settlement of the estate of the late Frederick 
C. Havemeyer, of Westchester country, for ten 
years. Each time when the surrogate was ready 
to receive an accounting there arrived a new baby, 
which at once took its place among the heirs and 
had to be considered in the legal proceedings. 
Just now that has occurred again, and there is talk 
of applying for an injunction to restrain all the 
descendants of the late Mr. Havemeyer from add- 
ing to the population until after the estate has been 
settled. — Albany Journal. 





— 


TRIAL BY JURY AND THE RIGHT OF 
CHALLENGE. 





()* the many persons who read in the public 
press some weeks since that a bill had been 
introduced into the Pennsylvania legislature abr)- 
gating the long-established right of the common- 
wealth to set aside jurors in empaneling a jury 
in cases of misdemeanor, few probably were aware 
of the magnitude of the innovation and the injuri- 
ous consequences to which it would lead. To 
apprehend its significance we must be acquainted 
with the manner in which jurors are selected and 
the need of safeguards against the choosing of 
men who, from various causes, cannot be trusted 
with the momentous duty of deciding on the 
guilt or innocence of their fellow-citizens. In 
America, as in England, the judicial system hinges 
on the jury, and any material change in the 
character of the jurors or the manner in which 
they are selected may affect the working of every 
branch of the government. It was said many 
years ago that the distinctive feature of the Eng- 
lish Constitution lay in putting twelve men in the 
jury-bax —that is, twelve men who, coming 
from the body of the community, can be relied 
upon to decide as good sense and conscience dic- 
tate, notwithstanding pressure from above or any 
other quarter. For centuries, however, the strain 
was greater than human nature could well bear, 
and the jurors who, in the reign of Queen Mary, 
answered Trockmorton’s passionate appeal ior 
justice with an acquittal, were so severely dealt 
with that his brother, Sir John, was convicted 
soon after on the same evidence. (Gneist English 
Constitution, ii, 301; Gardiner Commonwealth & 
Protectorate, ii, 249.) 

It was not until the overthrow and execution oi 
Charles I that a jury’s right to decide as they 
think proper could be said to stand on a firm 
basis. William Penn was acquitted in 1670, before 
the lord mayor of London and the recorder, oi 
the offense of maintaining a tumultuous assem- 
blage by preaching in Grace Church street, not- 
withstanding the efforts of the recorder to obtain 
a verdict of guilty, but the jurors were fined 4o 
marks each and sentenced to be imprisoned till 
they paid. They obtained a habeas corpus, and the 
return to the writ was that the sentence was im- 
posed for a contempt of court, in acquitting Penn 
* contra legem Anglie et contra Plenum et manifestam 
evedintam, et contra directionem curia in materiam 


, 


legis.’ Ten of the twelve judges before whom the 
case was argued held that the right of a jury to 
discredit or believe evidence could not be denied, 
and set the sentence aside. (Stephens’ History of 
Criminal Law of England. vol. i, 874.) The case 
was crucial, and the right of the jury to acquit or 
condemn, without being accountable to any other 
tribunal save at the bar of conscience and public 
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opinion, has not, so far as I am aware, been sub- 
sequently questioned on either side of the Atlantic. 

Jurors are chosen in Philadelphia, and I believe 
generally in the great cities of the United States, 
by ticking off from the assessors’ lists of taxables 
a sufficient number of persons to meet the de- 
mands of the courts for the ensuing year, but 
with littke or no regard to their competency as 
judges of fact, and to apply the law to the facts. 
Given the circumstances the result is inevitable, 
because there are no adequate means of ascer- 
taining which of the multitudes who in a democ- 
racy have the right of suffrage should, in view of 
their character, habits, associations or want of 
education, be laid aside in choosing jurors. Such 
certainly is the case in Philadelphia, where the 
twelve judges of the Courts of Common Pleas, 
who are required by statute to act as commission- 
ers in the choice of jurors, have no such acquaint- 
ance with the mass of the community as would 
justify the exclusion from the jury-box, without 
specific evidence, of men who have been returned 
by the assessors as engaged in reputable avoca 
tions. The names of the jurors are then written 
severally on slips of paper and deposited in a 
wheel, kept under lock and key by the sheriff, 
who, when occasion requires it, turns the wheel in 
the presence of a judge and takes out at random 
as many of the names of the taxables therein de- 
posited as may be necessary to serve as grand 
and petit jurors in each of the courts during the 
ensuing term. A choice so made is a lottery, not 
only in form, but substantially with more prizes 
than blanks, but where a single blank may render 
the prizes nugatory under the rule that verdicts 
must be unanimous. It is, I believe, the only 
instance known to history where the composition 
of a tribunal entrusted with the judicial duty cf 
deducing conclusions of fact from conflicting 
testimony and applying legal principles to the 
facts has been left to chance. When sworn the 
jury becomes absolute, and may render a judg- 
ment contrary to the law and the evidence, on 
questions of life and death, without giving its 
reasons, or being accountable for the error, how- 
ever gross. Once pronounced, a verdict of ac- 
quittal is final, and cannot be set aside by the trial 
judge or the Supreme Court of the State, nor even 
if the jury discover the error and desire to graat 
a rehearing. That an arbitrary power resembling 
a Cadi’s jurisdiction, as contrasted by Blackstone 
with that of an English judge, should be confided 
to men comparatively unknown, without the in- 
quiry regarded as essential in judicial appoint- 
ments is unprecedented, and would be inexplicable 
were it not for the impossibility of making a de- 
liberate selection from the multitude of voters 
whose names are registered by the assessors. 

The methods employed in the selection of 
jurors may, however, be regarded as a whole, 





beginning when the names are put in the wheel, 
and ending when the jury are sworn and the 
prisoner given in charge. The last step is con- 
clusive as regards the case in hand, but until it is 
taken the court may, of its own motion or at the 
instance of counsel, exclude a juror for any cause 
manifestly existing or shown by evidence, that 
renders him mentally, morally or physically in- 
competent. (Mansell v. The Queen, 8 Ellis, B. 
L. 54, 80.) 

There is the more reason ior circumspection 
because the growth of trial by jury gave rise to 
attempts from interested motives or on the part 
of the friends or patrons of the accused, to bring 
pressure to bear that would incapacitate the jurors 
from finding an unbiased verdict. The means 
taken for this purpose may be as various as the 
springs that can move the mind (Com’th v. Kauf- 
‘man, 1 Phila. 534-537), threats, promises, state- 
ments, true or false, assurances that the 
prosecution is a conspiracy to convict an innocent 
man, or, if these fail, an appeal for mercy and that 
the prisoner may be allowed the benefit of any 
reasonable doubt. But as they were made from 
like motives and tended to the same injurious 
end, they were all classed under the head of “ em- 
bracery,” an expressive term, signifying an 
enfolding which renders the person clasped pow- 
erless to resist the man whose arms are thrown 
around him. Little was to be feared from such 
machinations when the accused held a private 
station and had no extraneous aid, but the case 
was widely different when they were set on foot 
by a great lord, able to carry his threats into effect 
with the sword, or by men in office who, like 
* Justice Shallow,” could enroll ** Mouldy ” in the 
militia serving at the border, or for the suppres- 
sion of an insurrection, and allow “ Bullcalf” to 
remain at home, the motive being, as we may con- 
jecture, to requite the freeholder for whom the 
latter worked, for obeying orders by giving a ver- 
dict contrary to the law and evidence. (Henry 
IV, act iii, scene 2.) 

In the United States justice is in like manner 
ordinarily allowed to take her accustomed course. 
It is important to all men, and even to the danger- 
ous classes, that theft should be punished, bur- 
glary and highway robbery sternly repressed, and 
murderers sent to the scaffold. But the situation 
is no longer the same when the offense is political 
or concerns the class known as practical politicians; 
as, for instance, election frauds, prosecu- 
tions for setting up a lottery or keeping a gamb- 
ling house not reported by the police, and, above 
all, when the charge is the embezzlement of or an 
illegal dealing with public money, and undue in- 
fluence is then in too many cases brought to bear 
by men whose station should put them above such 
malpractices. 

The great men who now rule States and cities 
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on this side of the Atlantic are not titled, save | 
with the familiar cognomen of boss, which none | 
the less implies a sway more absolute than ever | 
yet was enjoyed by count or marquis, nor do they | 


personally seek for office, which is attended with 
responsibility as well as gain, but use the State 
office-holders as instruments. A Federal senator 
may, it has been contended, safely employ the 
cashier of a bank to purchase “* futures ” 
account with the money oi the bank, although it 
would not be forthcoming had not public funds 
been illegally deposited in the bank by the city 
treasurer, although the transaction is fraught with 
peril to the cashier and the State treasurer, and 
although the latter owed his nomination and elec- 
tion to the Federal senator, and was his liege man 
with the fealty due irom a retainer to his chief. 
This is not supposititious, but what occurred in 
the recent case of the People’s Bank, resulting in 
the death of the cashier by his own hand and the 
indictment of the Federal senator and State treas- 
urer for conspiracy. It is not an isolated instance, 
but symptomatic of a chronic and hidden malady 
which is sometimes brought to light. Space is 
wanting to enumerate all the detalcations of State, 
city and county treasurers and bank officers that 
have directly or indirectly resulted from the per- 
nicious alliance of finance and politics, but I may 
note the tragedy ot the “ Keystone Bank,’ where 
the president of the bank killed himself and the 
city treasurer and cashier were sentenced to the 
Such end- 
ings of men holding honorable positions should 
give food jor thought to the majority of the com- 
munity who acquiesce in the existing rule and the 
methods by which it is upheld. 


penitentiary ior long terms oi years. 


It is not surprising, in view oi the situation as 
described above, that astute leaders should prefer 
a place in the United States senate that will en- 
able them, with the aid of the miscalled courtesy 
of that body, and by coupling the State and Fed- 
eral patronage, to crush local opposition and pull 
the wires that control governors, legislators and the 
nominating forecast 
the election. They have followers in every ward 
and township trained to unquestioning obedience, 
and who being, to use the expressive slang of 
politics, neither “kickers” nor “ tenderfeet,” 
have no troublesome scruples where politics are 
concerned. The bills they promote pass, noth- 
ing that they oppose can become a law, and 
every man in public or business life is made to 
feel that his success may be endangered by a fail- 
ure to carry out their behests. 


conventions whose votes 


As was formerly seen in England, such forces 
cannot be concentrated on the trial of a particular 
case without ensnaring some of the jurymen who 
find their way into the jury-box and obstruct the 
It consequently becomes the 


course of justice. 
duty of the district attorney, when the occasion 


on his} 





AE 


requires it, to ascertain the character and relg- 
tions of the men who have been summoned to 
appear in the Oyer and Terminer or Quarter Ses- 
sions, and if there is reason to believe they haye 
been tampered with, and from that or any other 
cause cannot be relied on to give an unbiased 
judgment, lay the matter before the court as a 
ground for challenge. There was, however, an 
obstacle which could not readily be overcome. 
As Chief Justice Gibson remarked in Com. y, 
Jolliffe (7 Watts, 1838), a juror may be notori- 
ously bound to the accused by the closest ties of 
blood or friendship, or be as notoriously an ac- 
complice in the offense under trial, and yet there 
may be no evidence that will legally sustain a chal- 
lenge. The difficulty arose in England at an 
early period, but was overcome with the practical 
good sense that characterizes the people who 
evolved the common law. 

A challenge gives rise to a question of fitness, 
which suspends the juror’s right to serve until it 
is judicially determined, and the court may, there- 
fore, instead of requiring the commonwealth’s 
attorney to assign the cause forthwith, direct the 
juror to stand aside and proceed to call the re- 
maining jurors, unless it appears that a full jury 
cannot be obtained for the trial of the case in 
hand without exhausting the panel. The jurymen 
are thus sifted, and the questionable elements left 
in the background, without prejudice to the ac- 
cused, who is entitled to be tried by the jurors 
who have been summoned jor that end, but not 
to any particular juror, until the jury has been 
sworn and he is given in charge. (Mansell v. 
Queen, 8 Ellis, B. L. 54, 79.) The practice was 
settled on this basis before the time of Coke, and 
as far back as Littleton, and came down through 
successive centuries to the present day. (Warren 
v. The Commonwealth, 1 Wright, 45-50.) With- 
out it. as Lord Campbell held in Mansell v. The 
Queen, justice “could not be satisfactorily ad- 
ministered, for it must often happen that a juror is 
returned on the panel who does not stand indif- 
ferent, and who is not fit to serve on the trial, 
although no legal evidence could be adduced to 
prove his unfitness.” (Mansell v. The Queen, 8 
Ellis, B. L. 54, 80.) 

It is no small proof of the necessity for the rule 
that it was accepted in the nascent State founded 
by Penn, from a conviction of its value as a safe- 
Since then the sound- 
been attested by 
repeated decisions of the courts, the acquiescence 


guard against embracery. 
ness of their judgment has 
of the bar and community, and the refusal of suc- 
cessive legislatures to pass the bills introduced to 
set it aside, and should the Magee bill become a 
law it will not be in obedience to the popular 
voice or the opinion of the leaders of the bar, but 
from a desire to secure an acquittal in a case now 
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before the courts by means implying little confi 
dence in the innocence of the accused. 
J. I. Crark Hare. 

PHILADELPHIA, Pa., March, 1899. 

[Ci. Address before Dickinson School of Law, 
delivered June 13, 1893, by Hon. William U. 
Hensel, making special reference to the right oi 
trial by jury and to the existing right of the com- 
monwealth in Pennsylvania to stand aside jurors 
in criminal cases. (50 Legal Intell. 302.)] 


a 


THE BENCH AND THE BAR IN THE 
MIDDLE AGES. 


7P to the thirty-sixth year of the reign of Ed- 
UJ ward III the pleadings in the courts were 
carried On in Norman-French. But the people 
naturally complained of this. They said that their 
rights and liberties and lives were subject to laws 
which they could not understand; and they knew 
not what was said either for or against them “ by 
their sergeants or other pleaders.” A statute was 
therefore passed, in 1362, which enacted that all 
pleas should be pleaded, defended, debated and 
judged in the English tongue, but that they should 
be entered and enrolled in Latin. Nothing, in- 
deed, could be more barbarous than the language 
used in courts of law. An examination of their 
phrases seems to show that they thought in Eng- 
lish, and clothed English ideas and sentences with 
foreign words. And the practice of jumbling to- 
gether French, Latin and English in pleadings and 
indictments continued until a comparatively recent 
period. During the protectorate of Cromwell in 
act was passed for the introduction of the English 
language into the pleadings, but at the Restora- 
tion, although all proceedings in private calises 
which had been commenced since the death of 
Charles I were legalized, that act was limited in 
duration to the 1st of August, 1660. After that 
period the absurd use of an unknown tongue was 
renewed, and continued to be employed for sev- 
enty years longer, till in the reign of George II 
English was again substituted by an act of the 
legislature, and litigants were permitted to under- 
stand the allegations for and against them. To 


give an idea of the jargon of legal language in old | 


times, we quote the following from the marginal 
notes of Chief Justice Trely to Dyer’s Reports: 

* Richardson C. B. de C. B. at Assizes at Salis- 
bury in summer 1631 fuit assault per Prisoner la 
condemne pur Felony; — que puis son condem- 
nation ject un Brickbat a le dit Justice, que nar- 
rowly mist. Et pur ces immediately fuit 
Indictment drawn pur Noyenvers le Prisoner, et 
son dexter manus ampute et fixe al Gibbet sur que 
luy mesme immediatement hange in presence de 
Court.” 

The chief justiciary, or justiciarius Anglie, was 
the chief officer next the king in the Curia Regis. 








In the sovereign’s absence he presided there in all 
civil and criminal causes, and also in the Ex- 
chequer, having, by virtue of his office, the prin- 
cipal management of the royal revenue; and, in 
addition to this, the entire government of the State 
was intrusted to him, as regent, when the king 
was absent from the realm. After a period of 200 
years this officer was discontinued in the reign of 
Henry III, when his principal judicial duties were 
transferred to the chief justice of the King’s 
Bench. The title of chiei justice of the King’s 
Bench was not given to the head of the 
King’s Court until 1268, in the fitty-second year of 
Henry III, when a salary of 100 marks was as- 
signed to the office, although a yearly allowance 
of 1,000 marks had been formerly granted to the 
chief justiciaries. 

The chancellor, cancellarius Regis, was another 
officer of the Curia Regis, but at first his rank was 


‘very inferior to that which he afterwards attained. 


He probably acted as a kind of secretary, and this 
rendered it almost necessary that he should be an 
ecclesiastic, for few except the clergy in those days 
could read or write. It was his province to pre- 
pare the various writs and precepts that issued out 
of the Curia Regis, and to supervise the royal 
charters and grants to which the king’s seal was 
attached. We have no information as to the mode 
in which a mere clerk or secretary began to exer- 
cise judicial functions until at last he became a 
high officer of the State, but most probably ques- 
tions would arise before him as to the form of the 
writs which he was called upon to issue, and the 
grants and charters he had to prepare, so that he 
gradually assumed the functions of a judge. We 
may here mention that the great seal is not, in 
truth, carried about in these days in the bag or 
purse in which it is theoretically supposed to be 
kept. In fact, it is never put into the purse except 
on two occasions, viz., when it is received from 
the queen and when it is delivered up to her. At 
other times the great seal reposes in a small plain 
green leather box, the key of which the lord chan- 
cellor alone has, and the great seal should always 
be where he is. 

Although the term baron of the Exchequer was 
used as early as the reign of Henry I, it was not 
then applied solely to the barons of the realin, 
who also performed the functions of judges. It 
was not until the eighteenth year of Henry III 
that this title was given to private individuals 
selected for that special duty. But it seems that 
even at a later period the chief baron was not 
necessarily a lawyer, for the statute of Nisi Prius 
(14 Edw. 3, c. 16) enacts “that if it happen that 
none of the justices of the one bench nor the other 
come into the county, then the Nisi Prius shall be 
granted before the chief baron of the Exchequer, 
if he be a man of the law.” In the fifth year of 
Richard II the commons petitioned the crown that 
in future no one should be made a baron of the 
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Exchequer unless he were a man well learned in 
the common law or otherwise in the legal courses 
and usages ot the Exchequer. but this prayer 
seems to have been disregarded. 

As the proceedings in the Curia Regis were car- 
ried on in a foreign tongue, either Norman- 
French or Latin, the parties engaged in causes 
were obliged to employ persons who were familiar 
with the language of the court. These were called 
conteurs, or, in Latin, narratores, and none others 
were allowed to be heard. 

The fees paid to counsel in old times were aot 
large, even when allowance is made jor the change 
in the value of money. In 1500 three counsel in 
Sergeants’ Inn received 3s. 1d. each from the 
mayor and aldermen of Canterbury for their ad- 
vice on the affairs of that city. They were some- 
times treated by their clients. Thus the following 
items occur in a bill of costs in the reign of Ld- 
ward III: * For a breakiast at Westminster, spent 
on our counsel, Is. 6d.; to another time for boat 
hire in and out and a breakfast for two days, 
Is. 6d.” 

It was the custom for the sheriff of Northumber- 
land to send an escort with the judges when they 
rode from Newcastle to Carlisle across the wild 
border country, and a regular receipt was given »y 
the sheriff of Cumberland when their bodies were 
safely delivered to him. To pay the expenses vi 
this, the mayor and aldermen of Newcastle used 
to make the judges a present of a sum of money, 
and this custom was kept up until a very receut 
period. Before the time of Mary the judges rod: 
to Westminster Hall on mules; and Mr. Justice 
Whyddon, who was appointed a judge of the 
King’s Bench in the first year of her reign, is said 
to have been the first who bestrode a horse in the 
solemn procession. 

Let us now glance at the lives of some of the 
earliest judges, who, of course, were generally 
ecclesiastics. But they were not only men of the 
gown, but men oi the sword — as ready to fight in 
the field as decide knotty points of law in the 
courts. Thus Hugh de Cressingham, who was at 
the head of the justices itinerant during four years 
of the reign of Edward I, and at the same time 
rector of Chalk, in Kent, was appointed treasurer 
of Scotland when Baliol renounced the throne in 
1296, and, on the rising of Wallace in the following 
year, he threw aside his legal robes and cassock, 
and fell in battle on the banks of the Forth. He 
was detested by the Scotch for his oppression, and 
it is said that Wallace ordered as much skin to be 
taken off his dead body as would make a sworI- 
belt. William le Vavasour, a justice itinerant in 
1304, served the king in his expedition into Gas- 
cony and in his wars in Scotland. William de 
Vesey, while filling the office of chief justice in 
Ireland, was charged by John FitzThomas with 
confederating against the king, and challenged his 





Lord Norbury might have quoted a precedent, jj 
he wanted one, when he told a barrister who af- 
fronted him on the bench that he was ready to 
fight a duel with him when he had thrown oi his 
gown. De Vesey came ready armed into the field, 
but FitzThomas showed the white feather and kept 
away. John de Delves, before he was made a 


judge in the Common Pleas in 1364, fought at the 
battle of Poictiers as squire to Lord Audley, 
Geoffrey le Scrope, who was chief justice the 


King’s Bench in the reign of Edward III, accom- 
panied the king in the invasion of Scotland, and 
displayed his banner and pennon at the affair oj 
Stannow Park. He also served at the sie if 
Tournay in 1340. 

Richard le Scrope, who was chancellor in the 
reign of Richard II, had been a distinguished 
soldier, and fought at the battles of Crecy and 
Nevil’s Cross in the same year, 1346. So bravely 
did he bear himself against the Scotch that he was 
made a knight-banneret in the field. After he had 
been deprived of the great seal he resumed the 
profession of arms, and accompanied King Rich 
ard in an expedition against Scotland in 138s. 

As might be expected, there are very few per 
sonal anecdotes to be gleaned from the lives o/ the 
judges for the first three or four hundred years 
after the Conquest, except in the case of such men 
as Becket and William of Wykeham. The judges 
in those days occasionally swore when on the 
bench — at least, so we may conjecture from the 
language used by John de Mowbray in 44 Edw. 3, 
as reported in the Year Book, who called out to 
the bishop of Chester, a defendant in an action 
tried before him, * Allez au grand diable!” 

John de Cavendish, who was one of the judges 
in the latter part of the reign of Edward III, seems 
to have had a spice of dry humor in him. A case 
occurred before him in which a question arose as 
to a lady’s age, and her counsel urged the court to 
call her before them and decide for themselves 
3ut women 
are the same in all time, and the judge showed that 
he knew them when he observed: ‘Tl n’ad/ nui 
home en Engleterre que puy adjudge a droit deins 
age ou deplein age; car ascun femes que sont Je 
age de xxx ans voilent apperer d’age de xviii ans.” 

It was by no means uncommon for judges, when 
they were removed from the bench, to resume 
their practice at the bar, and in some cases they 
seem to have acted as advocates, even while they 
held the office of judge. Thus William Inge, in 
the reign of Edward II, appears as an advocate in 
the Year Book when he was a justice of Assize, 
and he was regularly summoned among the judges 
to parliament. He was afterwards elevated to the 
chief justiceship of the King’s Bench. But per 
haps in acting as justice of Assize he was only in 
the same position as queen’s counsel at the present 
day, whose names are put in the commission, and 


whether she was within age or not. 


accuser to meet him in mortal combat; so that | who occasionally assist the judges by trying causes 
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and prisoners in the civil and criminal courts 
When Pemberton, a judge in the reign ot Charles 
Il, was dismissed from the bench, he returned 1o 
his practice at.the bar. He was afterwards made 
chie! justice, first of the King’s Bench and then of 
the Common Pleas, and, being again dismissed, 
he a second time returned to the bar, and was onc 
of the leading counsel in the defense of the seven 
bishops in 1688. 

We pride ourselves, and justly, on the purity ©! 
our judges, and perhaps no body of men, whose 
existence extends over eight 


corp rate centuries, 


1] 


would, upon the whole, come more unstained out 
of the ordeal of a searching inquiry into their 
characters. But there are startling exceptions. A 
story is told of the great warrior judge and learned 


author, Ranulph de Glanville. He is said to have 
unjustly condemned Sir Gilbert de Plumpton, in 
1184, on a charge of rape, for the purpose of en 
abling the knight’s widow, who was a wealtiry 
Sen 
of death was passed and immediate execu 
t but the Worcester 
humanely interfered, and, on the case being re 
ferred to the king, Sir Gilbert's life was spared, 


heiress, to be married to a friend of his own. 


ion ordered, bishop. of 


although he was kept in imprisonment for the rest 
of the reign. 

There seems to be no doubt that the judges were 
in the habit of taking money from others besides 
In the reign of Edward I wholesale 
corruption disgraced the bench. On his 


the king. 
return 
irom France, in 1289, he was met with heavy com- 
plaints that his judges took bribes and gave false 
judgments. The king immediately instituted in- 
and the result that almost all the 
judges were dismissed from their office, and some 


quiries, was 
of them only redeemed themselves from imprison- 
ment by the payment of considerable fines. “In 
the sixth year of Edward II, John de Boses, one of 
the judges of Assize, was convicted of abstracting 
a king’s writ and substituting a false one in its 
place. In 1350 William de Thorpe, the chief jus 
tice of the King’s Bench, was convicted of receiving 
For this he was committed 
prisoner to the Tower, all his property was con- 
When 
the bench was so corrupt we can hardly suppose 
The Statute of Westminster 
(3 Edw. 1) enacts that, if “ Sergeant-countors do 


bribes to stay justice. 
fiscated, and he narrowly escaped hanging. 
the bar was pure. 


any manner of deceit or collusion in the King’s 
Court, * * * he shall be imprisoned for a year 
and a day, and from thenceforth shall not be heard 


What 
known to the Roman law as the base offense of 


to plead in the court for any one.” was 
prevaricatio, to which Cicero more than once al- 
ludes, existed also in England, for one of the 
petitions to parliament in the eighteenth year cf 
Edward I complains of a counsellor of one party 
having received a bribe from the other, for whom 
he procured a verdict. 

The judges seem to have been employed in old 


| 





times in drawing acts of parliament, and we are 
not sure that much of the confusion and many of 
the mistakes which occur in modern statutes might 
not be avoided if they performed the same fune 
now At all 
might usefully be submitted to them for revision 
finally passed. 


tion events, the bills in parliament 


before they are Sut the judicial 


staff is, under present arrangements, too much 
overworked to admit of this. — Law’ Times (Lon 
don). 


WOMEN AS LAWYERS. 
geet names lettered over the inscription 
* Counsellor-at-law ” on office doors in the 

big down-town buildings are another evidence of 
the practical attitude that the woman lawyer has 


assumed in the business world. It is correct to 


‘say assumed, for her foothold in the legal ranks 


has been something striven for and secured by 
sheer dint of earnest endeavor. 

“Tt takes desperate resolution for a woman to 
be a practicing lawyer,” is the well-considered, 
dispassionate judgment of a man acquainted with 
all the bearings of the With these 
words in mind the personality of the women law- 
yers in 


question. 


have 
a path, 
becomes imbued with additional interest. Alert, 
with a manner of business-like ease and fidelity to 
the matter in hand, the most lynx-eyed critic, 


those formal office rooms, who 


chosen voluntarily so hard and thorny 


face to face with one of these pioneers and bent on 
picking flaws in the woman lawyer's personal 
equipment, would fail of anything to cavil at. 
The feminine leaning and atmosphere have not, 
however, In dress and personal 
appointment there is a deference to the becoming 
that makes the most of natural advantages, anid 
viewed from an all-round standpoint, the young 
woman lawyer, during consultation hours at her 
desk, is an interesting figure and a pleasant sug- 
gestion of self-reliant, womanly endeavor. 


been sacrificed. 


According to her own statements, with all her 
work she is only sorry that she has not more to 
do, has not more cases of the sort that she feels 
she would have if she were a man and possessed 
of the same order of ability. 

“We are all capable of more than we do,” is 
the universal complaint of the woman lawyers 

both doing well and 
only established and scarcely over 
first case or two. Of 
woman's ability and aptitude for the manage- 
ment of legal matters there is no doubt, for there 
are lawyers in plenty ready to testify to the femi- 
nine capacity for logical deduction and for fight- 
ing out a case on substantially legal principles and 
premises, and ample testimony will go to show 
that so far as brains and shrewdness of wit and 
invention 


those who are 
just 


the excitement of a 


to-day, 
those 


are considered, women can take front 
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rank in law as in every other branch of study they 
have set out seriously to masier. 

The one weak point in the woman lawyer's 
panoply, so iar as may be gathered from her own 
admissions, is her consciousness that she is a 
woman, and the continually obtruding conscious- 
ness that her men coniréres and contemporaries 
never once lose sight of this fact. 

“ Tf they would only treat us as lawyers and not 
as women, we would get on so much beter,” 
remarked one of the most successful of the band, 
in a moment of unprofessional confidence, and she 
added that it is the grave and reverend judges as 
well as the unthinking jurymen and the men law- 
yers of whom this complaint is made. 

“ Do I succeed at my profession?” she repeats. 

* Financially, I do very well. I am busy most 
of the time, and often have to get assistance when 





two or three matters come together and demand | 


attention on the same day. 
cess, however, and I am often congratulated on it, 
I can’t help thinking of the chances I lose, of the 
work that would surely come to my hand if I 
were a man. 
to doubt my ability to manage matters; in fact, 
there has been too much proof to the contrary. 
My work is too old a story now for them to ques- 
tion it, but the old preconceived notions and 
prejudices as to woman’s sphere and aptitude are 
still barriers against which it sometimes seems 
almost futile to struggle. 

to the bar to-day, and a young man admitted at 
the same time, and let them hang out their 
shingles side by side. Who will get the first case? 
Why, the man, to be sure. The man is doing 
what men are expected to do, and what men will 
naturally help him to do and take pride in his 
doing. The young woman, be she ever so effi- 
cient, ever so telling and expert a pleader, or ever 
so painstaking and accurate an atvorney, or con- 
veyancer, or whatever her especial line, will be 
sailing against wind and tide. Ii accident throw 


With all of my suc- | 


———f~ - ey 


that I did not know; that it was mot a question jn 
which any course of action could be mapped out, 
She went away disappointed, although she said 
that a man whom she knew had been set up in an 
othce and ready for business for a year and hadn't 
had a case yet, so she would continue to hope.” 
“ To me law is the most absorbingly imeresting 
of professions, worthy the devotion and atcention 
of the highest type of woman, and offering a rare 
and fruitful field for those fitted to enter it; but, 
unless a woman has exceptionally sound health, 
is as strong physically as she is mentally, I should 
advise her to turn to something else for a liveli- 
hood,” said another woman practitioner. “I have 
known women who have taken the highest honors 
to break down in health after a very short term 
of actual practice. There is a continual strain 
imposed by law business that works havoc with 
high-strung nerves, and yet students who are most 
sensitive, mentally, make the best lawyers. For 
myself, I have to keep constantly on the watch 
against overwork. It is a pity, but I do not 


| believe that woman’s physique is strong enough 


Nobody ever slights me, or appears | 


Take, for example, a young woman admitted | 


something in her hands by means of which she | 


can prove her ability, she will get on, but other- 
wise, it is my firm belief, she might wait until 
doomsday without a single brief. 
“That is how it is now,” she added. 
time things will be different. 
of merit and persistence the woman lawyer will 
eventually win her way because she is, generally 


“ After a 


Just by sheer force | 


speaking, deeply interested in and devoted to her | 


business, and that sincere interest and enthusiasm 
must tell; but I do not hesitate to say that law 


for women is an uphill profession, the very hardest | 


that could be chosen as things stand now. I do 
not speak from the point of view of disappoint- 
ment, but from a knowledge of facts. 
established in an office came to me only yesterday 
and asked my advice as to what she should do, 
how to set to work to get cases. I told her plainly 


A girl just | 


to admit of her taking rough-and-tumble practice 
daily in the law courts along with the men. There 
are one ot two who can do this, but they are 
exceptions, and even they show the effects after 
a few years’ apprenticeship.” 

The woman lawyer, taken collectively and 
singly, is too recent an innovation in business 
circles to have arrived at any proper definition 
and understanding of her possibilities and limita- 
tions. It is scarcely eight years since she first 
dreamed of winning legal laurels at the New York 
bar. Although hundreds of women have studied 
law since the Woman’s Legal Education Society 
first roused interest in the matter and got the New 
York University to stand sponsor for them, only 
a very small proportion of the women who, year 
after year have profited by the opportunity, have 
put their professional knowledge to practical pur- 
pose. The bulk of them did not enter into the 
study with any intent to practice. They went, and 
their successors go now, from intuitive love of 
learning, and because the law lectures are made 
so attractive and of such sterling interest that 
many who go first out of curiosity or some other 
slight motive are moved to become real workers 
and enthusiasts. 

From its inception this chair of instruction tor 
women law students has had for pupils and sup- 
porters a long line of well-circwmstanced, influen- 
tial women, thoroughly alive to the broadening 


and strengthening infiuences incident to such 
a course of study. Free and partly free 
scholarships have been been established and 


kept up by thoughtful patrons, by means of 
which women and girls of narrow resources can 
have the same privileges as those more prosper- 
ous. From the West, from the East, from the 


South, even from the British provinces and lands 
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lar removed, wollen have entered imo this class, 
and gained wlere Luc Incemiive that resuiled ill Lile 
peil-Cim Oulhient ln tue Pey_uwar law Class Ol 


soci iil 


wie UNIVerSAY, Wuere they emer side by side with | 


we incu students, svudy sme by side wish them, 
awl viten, sO Prot, Kussell avers, are graduaied 
a..cad of them. 


for the most part, however, these brillant 


young siudems, aker graduation and a couple ol 


terms’ trial of tetui law practice, go back to their 
old Homes to win practical establishment in their 
A very small proportion settles in 
A dozen or so besides have figured, 
at one time or another, in the city courts, startling 


proiessron, 
New York, 


judge, jury and audience by their appearance in 
law courts hitherto without Portias. 

There is one quick-witted young woman lawyer 
who is the right-hand consultant and coadjutor 
of her father, ‘although she has never spent an 
hour in his big down-town office in her life, and 
took up the role quite by accident, and because 
her natural taste and capacity for legal study made 
her a most welcome companion to him. Women 
have entered the law class at mature, sometimes 
advanced, age, merely to acquire the knowledge 
and insight that would make them acceptable and 
sympathetic companions to their sons; and it is 
deciared by many, that the true and original object 
of woman's siudy of law is that she might be oi 
more practical influence in public affairs, and bet- 
ter equipped to look after whatever property she 
may have. Numbers of women have taken a 
thorough course in law in order that they might 
mure etlectively supervise their business affairs and 
be better posted as to their own obligations and 
responsibilities. 

The ranks of women law students are madé up 
of recruits from all the professions; the actress, 
the journalist, the musical devotee, the school 
teacher, the elocutionist, the woman lecturer, and 
exponent of suffrage, all court a knowledge of 
the law. If at present, the number of women 
gifted with the resolution to practice outright is 
inconsiderable, the hamperings and embarrass- 
ments that hinder are bound to lessen in time, as 
younger judges and advocates succeed the present 
incumbents at the bar, and the confines of woman’s 
sphere widen and expand. When that day comes 
(and there is division of opinion as to whether it 
would be well for its coming to be hastened or 
retarded) the young woman pleader in court may 
be looked upon and judged purely as a lawyer and 
not as a woman. She may then be permitted to 
say her say in the unnoticed obscurity that she 
now covets; a certain privacy of long custom that 
the men lawyers have now all to themselves, and 
that is as distinct an advantage and a furtherance | 
to their aims as the attention and publicity that the | 
woman excites is a drawback to her. —O. F. G., 





in N. Y. Evening Post. 


RIGHTS INTHE KEMAINS OF THLE DEAD. 


N O'Donnell vy. Siack, Judge, decided an the 
l Supreme Court of Calitormia, in january, 1899 
(55 Pac. Kk. 906), a was recognized tha. ~ che imda- 
vidual has a sutlicient proprietary interest in his 
own body aiter his death to be able to make a valid 
and binding testamentary disposition of it. The 
court in probate and the personal representative 
acquire jurvsdiction irom the last tesuament to see 
that ats provisions in this regard, as in all others, 
are duly executed; but where, as in this case, the 
will is silent, the court in probate has no such 
power.” Elsewhere, however, the court says that 
‘the body of ome, whose estate is in probate, 
unquestionably forms no part of the property of 
tha: estate.” 

In this case the actual decision was that the 
Superior Court of San Francisco had no juris- 


‘diction to award the custody of the body of a 


decedent to a stranger to his blood, to the exclu- 
sion of the surviving wife, with directions to such 
stranger to transport the body to another place 
for interment; that neither the Probate Court, nor 
the personal representative of a decedemt, has any 
right to his body, nor any right to control the 
manner of disposing of the same, as against the 
widow of decedent. 

This case seems to have been well decided, and 
it affords a typical illustration of the policy of the 
courts in supervising the control and burial of the 
remains of the dead. Probably it would be impos- 
sible to technically reconcile many cases on this 
subject, which, nevertheless, have a substantial 
consistency in principle. The basis of swch recon- 
ciliation is simply that courts will arbitrate accord- 
ing to the merits of each particular case. Of 
course, if, by his will, a decedent has left positive 
directions, it is only proper to effectuate his 
wishes. Moreover, in default of such expression 
of desire, the courts must go somewhat according 
to ordinary legal analogies. It has, therefore, 
been claimed — and even held in an extreme case 
(Bogert v. City of Indianapolis, 14 Ind. 134) — 
that corpses are property, “in the strict sense of 
the common law,” and that “the bodies of the 
dead belong to the surviving relatives in the order 
of inheritance, as property, and they have the 
right to dispose of them as such, within restric- 
tions analogous to those by which the disposition 
of other property may be regulated.” This doc- 
trine, however, has been disapproved by several 
text writers, and we believe is generally revolting 
to civilized mankind. At the other extreme ts the 
contention, equally unfortunate in its 
results, that no analogies from rights of property 
are warrantable. On the whole, the soundest 
exposition, from a practical standpoint, of the 
principle involved, is to be found in Pierce v. 
Proprietors of Swan Point Cemetery, in the 
Supreme Court of Rhode Island (10 R. I. 227). 
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It is there held that while a dead body is not prop- 
erty in the strict sense of the common law, it is a 
sort of quasi-property, the rights of relatives in 
which the courts will protect. 

This doctrine seems to be by all means the most 
proper and exepdient one to be adopted. It 
enables a wile or husband to sue for damages for 
unauthorized mutilation of the remains of a dece- 
dent, as in Larson v. Chase (47 Minn. 307) and 
Foley v. Phelps (1 N. Y. App. Div. 551). At the 
same time, under such elastic doctrine, no dispo- 
sition of the remains of a dead person for the sake 
of pecuniary profit would be tolerated, and the 
court will exercise the right of passing generally 
upon the claims of different persons to the right 
of burial. 

This recent Califormia case, as we have inti- 
mated, is in harmony with the general judicial 
policy regulating the subject. The New York 
case, Ruggles’ Report (4 Bradf. Sur. 503), which 
is one of the leading cases on the topic, is cited 
and followed. 

The California court said in part: 

“The duty of the burial of the dead is made an 
express legal obligation (Pen. Code, sec. 292); 
but, aside from the obligation, there ts a right, 
well defined and universally recognized, that in 
disposing of the body of deceased the last sad 
offices belong of right to the next of kin, within 
which phrase, as here employed, is included the 
surviving husband or wife. This night had its 
origin in sentiment, in affection for the dead, in 
religious belief in some form of future life. It, 
therefore, early became a subject of cogmizance 
by tthe ecclesiastical courts. But, while thus hav- 
ing its origin in affection and religious sentiment, 
it soon came to be recognized as a strictly legal 
right; and the next of kin, while mot, in the full 
proprietary sense, ‘owning’ the body of the 
deceased, have property rights in the body which 
will be protected, and for a violation of which 
they are entitled to indemnification. Thus, if the 
right is interfered with, damages will be awarded 
(Smiley v. Bartlett, 6 Ohio Cir. Ct. R. 234). 
“That there is no right of ‘property’ in a dead 
body, using the word in its ordinary sense, may 
well be admitted, yet the burial of the dead is a 
subject which interests the feelings of mankind 
to a much greater degree than many matters of 
actual property. There is a duty, imposed by the 
universal feelings of mankind, to be discharged 
by some one towards the dead, a duty, and we 
may also say, a right, to protect from violation, 
and a duty on the part of others to abstain from 
violation; and it may, therefore, be considered as 
a sort of quasi property, and it would be discredit- 
able in any system of law not to provide a remedy 
in ‘such a case”’ (Pierce v. Proprietors, 10 R. I. 
227). The whole question is learnedly considered 
in Ruggles’ Report (4 Bradf. Sur. 503). The con- 
clusions there reached are those which have been 





— 


generally adopted by the courts of the land. One 
of those conclusions is “that the right to bury a 
corpse and to preserve its remains is a legal right, 
which the courts of law will recogmize and pro- 
tect.” Another is that “such right, in the absence 
of any testamentary disposition, belongs exclu- 
sively to the next of kin.””. And another, that “ the 
right to protect the remains includes the right to 
preserve them by separate burial, to select the 
place of sepulture, and to change it at pleasure.” 
In employing the phrase “next of kin,” Mr. 
Ruggles explains that it was not used for the pur- 
pose of denying or even questioning the legal 
right of a surviving husband to bury his wife's 
remains (Hackett v. Hackett, 18 R. I. 155; 26 Atl. 
42). The same right belongs to the surviving 
wife (Hackett v. Hackett, supra: Larson v. Chase, 
47 Minn. 307; 50 N. W. 238: Perley, Mortuary 
Law, 27; Hadsell v. Hadsell, 7 Ohio Cir. Ct. R. 
196: Durell v. Hayward, 9 Gray, 248). There- 
fore, in a case such as this, neither the court in 
probate nor the personal representative has any 
right to the body of the deceased, nor any right 
to control the manner of disposing of the remains, 
nor tio dictate the place of interment. The proper 
expenses of such disposition may well be a charge 
against the estate, but the duty and right of burial 
are quite different things from the duty and right 
of auditing and paying the expenses of such 
burial. It is concluded, therefore, that the court 
exceeded its jurisdiction in intrusting the body 
of the deceased to Matthew Martin, and in direct- 
ing that by him the body should be taken to Finn 
Town, Ireland, and there interred.” — N. Y. Law 
Journal. 
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LIBEL — VERDICT SET ASIDE BY REASON 
OF ACTIONS AND STATEMENTS MADE 
BY ATTORNEY FOR PLAINTIFF IN HIS 
SUMMING UP TO THE JURY. 


New York SurreEME Court — APPELLATE 
Diviston — SECOND DEPARTMENT. 
AARON BacGutiy, Respondent, against Tur 
MorninG Journat Association, Appellant 
Decided March 7, 1890. 


Appeal from a judgment entered upon the 
verdict of a jury, and from an order denying 
defendant’s motion for a new trial. 

Milton S. Guiterman, for appellant; J. Charles 
Weschler, for respondent. 


Hatcu, J. — This is an action to recover dam- 
ages for the alleged publication of a libel. The 
verdict which has been rendered is quite large. 


but in view of the testimony given upon the trial 
it was perhaps justified. We should have no difii- 
culty in affirming this judgment were it not for 
the actions and statements made by the attorney 
for the plaintiff in his summing up to the jury. 

It appears in the record that upon such address 
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counsel for the plaintiff stated: “To show how 
juries give verdicts in libel suits, I have here a 
pound volume of Court of Appeals cases from the 
library, and in the action entitled Le Huray Sis- 
ters the jury rendered a verdict for the plaintiff for 
$10,000. 

“The Court: That is entirely improper, and 
should not be made to the jury. I rule you have 
not the right to make that statement, Mr. Hall- 
heimer. 

“Mr. Hallheimer: And the Court of Appeals 
affirmed this judgment. 

* Mr. Guiterman: I take an exception to t 
remarks. 

“Mr. Hallheimer: I withdraw my _ remark 
about that ten thousand dollar verdict, and ask 
you gentlemen not to consider it. 

“Mr. Guiterman: I object to that statement 
again being made, and I take exception to that 
remark being made to the jury.” 

There was no possible justification for the refer- 
ence by the counsel for the plaintiff to the case 
in the Court of Appeals. It is not possible that 
any attorney can be so carried away in his zeal 
for the success of his client, or be so blinded in 
his sense of propriety, as to be unaware of the 
improper character of such matter. It was in- 
tended for no other purpose than to convey to 
the minds of the jury that in this class of cases 
the sum awarded as damages was always large. 
When the interruption of counsel came from the 
court, if he had before lacked perception of the 
impropriety of his course, it was then called 
sharply to his attention. Yet he not only disre- 
garded the suggestion of the court, but hx 
gravated his offense; and it was only when 
exception was taken, and he became feartul that 
legal error might be predicated thereon, that’ he 
hastened to make what was evidently thought to 


ag- 





be a correction of what furnished ground for a 
good exception. In the correction, however, the 
sting of the matter was left by the reiteration of 
the ten thousand dollar verdict, thus making the 
correction substantially as offensive as was the 
original trespass upon the defendant's rights. It 
is true that the court, in its charge to the jury, 
stated that this matter had nothing to do with the 
case then on trial, and that they knew nothing 
about it, and were not to give it any significance 
in arriving at their verdict, as such course would 
be wrong. But in view of the peculiarly aggra- 
vated character of the offense of which plaintiff's 
counsel had been guilty, we are of the opinion 
that the error committed cannot be said to have 
been corrected. 

In Halpern v. Nassau Electric R. R. Co. (16 
App. Div. go) a similar offense was considered by 
this court; and the charge in that case was that 
the objectionable matter had nothing whatever to 
do with the case, and the jury must disregard the 





statements. 
cured. 


Yet we held that the error was not 
We announced the rule there as we an- 
nounce it here: “We by no means intend to say 
that every irrelevant or improper comment made 
by a counsel through inadvertence or excess of 
zeal would require or justify setting aside a ver- 
dict, but in this case the conduct of the counsel 
was persistent and continuous, ‘and his fault 
flagrant.” So here the offense was even more per- 
sistent, continuous and flagrant than it was in the 
case to which the language quoted was applied. 
Indeed, in the present case the flagrant character 
of the offense, which was continued after the 
court had interrupted, approached dangerously 
near, if it did not constitute, a contempt of court. 
Its persistent character was not in the least re- 
strained, although the interruption came from 
court and counsel, until it became apparent that 
a fatal exception had been taken, when, as we 
have already observed, the attempt to correct was 
quite as bad as anything which had preceded it. 
We think that courts would be remiss in their 
duty if such flagrant violations as this were over- 
looked, and not only overlooked, but rewarded. 

It follows that the judgment should be reversed 
and a new trial granted. costs to abide the event. 

Goopricn, P. J., CULLEN, 
Woopwarp, JJ., concurred. 


3ARTLETT and 


NEW YORK LAWS OF 1299. 
MYHE following additional acts have been signed 
| by Governor Roosevelt: 

Chap. 18. Senator Morton’s, including Rich- 
mond and Queens counties under the operation of 
that section of the Civil Code which provides that 
an action must remain on the calendar until dis- 
posed of. 

Marshall's, 


George Fleer and Heary Fleer the State’s title to 


Chap. 19. Senator reicasing to 
certain real estate in Brooklyn. 

Chap. 20. Senator Marshall's, releasing to the 
Sisters of the Precious Blood the State’s interest 
in certain real estate in Brooklyn. 

Chap. 21. Senator Marshall's, releasing to 
Catharine, Susan and Margaret M. Snyder the 
State’s interest in certain real estate in Brooklyn. 

Chap. 22. Assemblyman Juengst’s, releasing to 
the Roman Catholic Church of the Most Holy 
Trinity the State's interest in certain real estate in 
Brooklyn. 

Chap. 23. Assemblyman Juengst’s, releasing to 
the Orphans’ Home of Brooklyn the State’s in- 
terest in certain real estate in Brooklyn. 

Chap. 24. Assemblyman Juengst’s, releasing to 
Nuns of the Order of St. Dominick the State's 
interest in certain real estate in Brooklyn. 

Chap. 25. Assemblyman George T. Kelly's, au- 
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judges to extend upon application of a lienor a 
mechanic’s lien for a period of six months. 

Chap. 26. Mr. Burnett's, legalizing certain tax 
sales in Ontario county and repealing the pro- 
visions of a law relative to the collection of taxes 
in certain counties so far as it relates to Ontario 
county. 

Chap. 27. Mr. Gillette’s, authorizing Bingham- 
ton to borrow $10,679 to pay a balance growing 
out of the paving of Court street. 

Chap. 28. Mr. MecMillan’s, providing for the 
raising of a school tax in Schenectady. 

Chap. 29. Mr. Babcock’s, authorizing Messina, 
St. Lawrence county, to spend $20,000 for a town 
hall. 

Chap. 30. Senator Higgins’, legalizing the ac- 
tions of boards of supervisors in changing the 
time for holding town meetings from spring to 
fall. 

Chap. 31. Mr. Burnett’s, amending the charter 
of Geneva relative to local improvements. 

Chap. 32. Senator Ambler’s, requiring prefer- 
ence to be given in the purchase of supplies for 
State institutions to products raised within this 
State. , 

Chap. 33. Senator Brackett’s, authorizing the 
Court of Claims to determine the claim of Henry 
Bradt, of Rotterdam, Schenectady county. 

Chap. 34. Mr. Gleason's, establishing the office 
of justice of the peace in the town of Sweden, 
Monroe county. 

Chap. 35. Senator Norton's, to consolidate the 
first and second school commissioner districts ol 
Queens county. 

Chap. 36. Senator G. A. Davis’, authorizing the 
governor to appoint a commission of nine persons 
to have charge of the New York State exhibit at 
the Pan-American exposition to be held in Bul- 
ialo in 1901. The law appropriates $300,000, of 
which $150,000 will be available when $800,000 of 
the capital stock of the Pan-American Exposition 
Company has been paid in in cash, and the remain- 
ing $150,000 on May 1, 1900. 

Chap. 37. Mr. West’s, repealing the law creat- 
ing the office of police justice in the town of Sara- 
toga. 

Chap. 38. Mr. Allds’, appropriating $13,425 tor 
the payment of confidential clerks to justices of 
the Supreme Court in the Sixth and Seventh 
judicial districts. 

Chap. 39. Senator Brackett’s, authorizing the 
Supreme Court to appoint Garner & Co., a cor- 
poration, to act as administrator and_ trustee 
under the will of William T. Garner, deceased. 


. 


Representative Hill has introduced a bill in ihe 
New York assembly which proposes to add to the 


statute of frauds a provision that the contract of 


a bankrupt made for the benefit of a creditor must 
be in writing to be valid. 


Legal Laughs. 


Mr. Justice Wright, on the Oxford Circuit this 
week, postponed the trial of a prisoner committed 
by Mr. Justice Ridley on a former occasion on a 
charge of perjury in his evidence under the Crim- 
inal Evidence Act, 1898, till the question 0f the 
prosecution of prisoners under such circumstances 
had been considered by the judges. This course 
was an excellent one. The point as to how far 





such prosecutions ought to be allowed or per- 
mitted deserves the most careful consideration at 
the hands of the judges. The mischief of frequen: 
prosecutions, at any rate, is clearly iliustrated by 
a case on this very circuit, where a prisoner, whom 
the jury afterwards acquitted, declined to go int 
the box, on the ground that if the jury disbelieved 
his story he would have to undergo two punish 
ments instead of one. — Law Journal (London). 

The British chamber of commerce in Paris has 
this year elected as its president not a merchant, 
according to its usual practice, but a lawyer. Mr. 
Thomas Barclay, who has long been one of its 
most prominent members, and is well known in 
connection with the discussion of questions of in 
ternational and commercial law, says the Law 
Journal. An incident of this kind (and it is not an 
isolated one, for is not another lawyer, Sir Albert 
Rollit, president of the London chamber of com- 
merce?) is the best answer to the talk one some- 
times hears about the unfitness of lawyers for 
work outside the narrow groove of their own pro- 
fession. 


English Hotes. 


At the Taunton Assizes, before Mr. Justice 
Grantham, among other prisoners for trial were, 
says the Times, two men charged with having 
committed perjury when giving evidence in their 
own behalf on a charge of poaching, against whom 
true bills were found by the grand jury subse 
quently. Referring to this case, which is the first 
that has arisen on this circuit since the passing of 
the Criminal Evidence Act of last year, his lord 
| ship, in charging the grand jury, said if a man 





committed perjury to save himself it was just as 
much perjury as if he committed it in any other 
case. There could not be two kinds of perjury. 
It could not be accepted as an excuse that a man 
had committed perjury because he was in jeopardy. 
He quite saw, however, that it would open great 


difficulties if every one was indicted who gave 
evidence for himself. 


If that were done, judge; 
would have to be on circuit nearly the whole year 


He supposed that now nearly every prisoner gave 
evidence. About go per cent. of prisoners were 

Pree it 
! i 


til 


y. and if 95 per cent. gave evidence about ¢o 
per cent. committed perjury. He did not wish to 


| draw a line between those cases where prosecu 
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tions for perjury should be instituted and where 
they should not, as that was one of those matters 
which must be left to the discretion of the magis- 
trates, but it would never do for prisoners to think 
that they never could be prosecuted for perjury 
committed when giving evidence in their own be- 
half. His lordship concluded by observing that it 
was the duty of judges and magistrates to carry 
out the Criminal Evidence Act loyally, and to do 
so in such a way as to give it most effect. 


On the 3d of February Mr.Justice Brewer, of the 
Supreme Court of the United States (one of the 
arbitrators in the Venezuela boundary dispute), 
visited the Court of Appeal, and was accommo- 
dated with a seat on the bench between Lord Jus- 
tice A. L. Smith and Lord Justice Chitty. 


Mr. Justice Ridley, who is a brother of Sir Mat- 
thew White Ridley, the home secretary, its, says 
the St. James’ Gazette, the victim of a good story 
now being retailed with gusto in legal circles 
Whilst trying a case at a recent assizes in the 
North of England, his lordship, before passing 
sentence, was reading over the list of previous 
convictions against the prisoner; and he was sur- 
prised to find that he himself had only shortly 
before sentenced the man in the dock to five yesrs’ 
penal servitude. Mr. Justice Ridley, who was 
only recently raised to the bench, thought there 
must be some mistake. On the judge asking how 
it was that the ex-convict was at large again so 
soon, the prisoner replied, “I was released by 
your brother,” and then added with emphasis, “ I't 
was a werry improper sentence.” 

The World says that the persistent demand for 
an increase in the judicial staff is about to be me 
by the appointment of one additional judge. 


> --— 


Legal Hotes. 





The Maine house has rejected a bill to increase 
the salaries of judges. 

The Indiana senate has passed a bill prohibiting 
the marriage of white persons with persons having 
more than one-eighth of negro blood in their 
veins. How the proportion of negro blood is to 
be ascertained is not stated. 


\ new circuit judgeship has been created by 
congress in the third circuit, comprising the 
States of New Jersey, Delaware and Pennsylvania, 
and the place offered by the president to Un:ted 
States Senator Gray, of Delaware, who has ac- 
cepted. Senator Gray’s qualifications are of the 
highest. 

The Toronto courts are about to be called upon 
the decide whether a man may legally perform his 
own wedding ceremony. The case in point is that 
of Rev. J. W. Pfohler to Lois Markle. This is the 
first time that a man has performed the rite for 
himself in Canada, and both Pfohler and his wife 





now want the validity of their marriage established, 
It would have been much cheaper for the divine 
to have enlisted the services of another clergyman 
in the first place. 

Mr. Kelsey has introduced a bill in the New 
York assembly requiring that every person tesir- 
ing to give expert medical testimony in any court 
of the State shall make application in writing to 
the regents of the university accompanied by a fee 
of $10 for examination by the board of medical 
examiners representing the school of practice to 
which the applicant belongs. The application is to 
set forth the departments of medicine in which 
he desired to qualify, whether surgery, chemistry, 
pathology, opthalmology, nervous disease or in- 
sanity. The applicant is to certify also that he has 
been a legally qualified practitioner for not less 
than five years, and has not had less than three 
years’ experience in the special branches in which 
he desires to qualify as an expert. 


ai ~ — 


Hotes of Recent Amevican Decisions. 

Benevolent Society — By-Laws — Sick Benefits. 
— While a member of a beneficial association was 
receiving sick benefits under an evisting by-law, 
an amendment was adopted whereby such benefits 
The by-laws in existence when 
such member joined the association, and under 
which he contracted. provided for their amend- 
ment. Held, that as the right of such member to 
receive benefits was subject to change, it was not 
violative of vested rights to make the change at 
(Pain v. Societe St. Jean Baptiste 
[Mass.], 52 N. E. Rep. 502.) 

Bills and Notes—Bona Fide Purchasers. — 
Where a fraudulent note is negotiated in due 
course of trade, an innocent purchaser thereof, ob- 
taining the same at a great discount, is not a bona 
fide holder for full value, and can recover only to 


were reduced. 


any time. 


the extent of the actual amount paid. (Campbell 
v. Brown [Tenn.], 48 S. W. Rep. 970.) 
Chattel Mortgage — Description. — A mortgage 


of a specific number of sheep out of a herd com- 
prising a much larger number of sheep, which does 
not separate or designate the sheep mortgaged, is 
void for uncertainty. (Jacobson v. Christensen 
[Utah], 55 Pac. Rep. 562.) 

Chattel Mortgage — Notice — Rights of Pur- 
chaser. — A subsequent purchaser in good faith of 
mortgaged property must acquire the chattels for 
a valuable consideration, without actual knowledge 
of the existence of the mortgage. “ Actual notice,” 
as applied to conveyances, does not necessarily 
mean actual knowledge; it may be implied. If the 
party has knowledge of such facts as would lead 
a fair and prudent man, using ordinary caution, to 
make further inquiry, and he evade the inquiry, 
he is chargeable with notice of the facts which 
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by ordinary diligence he would have ascertained. 
(Schnavely v. Bishop [Kan.], 55 Pac. Rep. 667.) 

Constitutional Law — Statutes— Subject andl 
Title. — Under Const., art. 4, § 2, declaring that 
each law shall contain but one subject, which shal 
be clearly expressed in its title, a law expressing 
diverse subjects in its title, and also embodying 
them in its provisions, cannot be sustained in part 
as valid. (Builders’ & Painters’ Supply Co. vy. 
Lucas [Ala.], 24 South. Rep. 416.) 

Contracts — Enforcement. — Plaintiff, a whole 
sale grocer, offered to furnish a retailer, who was 
indebted to him, goods to a certain amount, if he 
would execute a demand note and mortgage on his 
stock covering both bills; nothing being said of 
prior incumbrances. The note and mortgage were 
executed, but plaintiff, learning of a prior mort- 
gage on the stock, did not deliver the goods, but 
four days after foreclosed the mortgage. Held, 
that as plaintiff had not complied with his part of 
the contract, he was not entitled to enforce the 
mortgage. (Krag-Reynolds Co. v. Oder [Ind.j. 
52 N. E. Rep. 458.) 

Corporations — Negotiable Paper — Authority 
of Officer.— A negotiable note executed in the 
name of a corporation by an officer or agent hav- 
ing no authority to issue such paper in its behalf 
is void, but if the officer or agent had authority to 
issue notes of the corporation for any purpose, 
such note is valid and enforceable against the cor- 
poration in the hands of a bona fide holder, though 
executed for an unauthorized purpose. (Dexter 
Sav. Bank v. Friend, U. S. C. C., S. D. [Ohio], 
go Fed. Rep. 703.) 

Husband and Wife — Husband as Agent — Es- 
toppel. — From the time a wife acquired certain 
lots she permitted her husband to exercise com- 
plete dominion over the property. He erected a 
building thereon, rented it, and paid the taxes 
thereon. He agreed by parol with adjoining lot 
owners that, if they would not build on their lot 
for five years, so as to obstruct the light of the 
building he had constructed, they might use the 
south wall thereof as a party wall, on paying one 
half of its cost. When the adjoining lot owners 
began to build the wife was informed thereof, but 
made no objections. The windows were closed, 
and in their place a skylight was constructed, and 
a sum was agreed on with the husband for the use 
of the party wall. Held, that the wife was estopped 
to deny the authority of her husband to make the 
agreement. (Horr v. Hollis [Wash.], 55 Pac. 
Rep. 565.) 

Intoxicating Keepers — Civ?! 
Liability. — A not liable for 
money taken from one while intoxicated on liquor 
sold to him in his saloon, under Sand. & H. Dig 
§ 4870, requiring him to give a bond conditioned 
to pay 
reason of liquor sold” at the saloon; the liquor not 


liquor — Saloon 


saloon keeper is 


“all damages that may be occasioned by 


een aN a 


being the proximate cause of such loss. (Gag 
Harvey [Ark.], 48 S. W. Rep. 898.) 
Life 


S §, 


Insurance — Suicide as a Deiense. — The 


Supreme Lodge, Knights of Pythias, originally 
purely a fraternal benevolent association, which by 


amendment of its charter was authorized to estab 
lish an endowment rank, and to issue certiticates 
of membership therein providing for payment of a ° 
certain amount at death, the member to make 
fixed monthly payments, is, as to such a member, 
on such a certificate, an old-line insurance com 
pany, and, therefore, subject to Rev. St. 1889, 
§ 5855, allowing such a company the defense of 
suicide only where suicide was contemplated at the 
time of application for policy. (Toomey vy. Su 
preme Lodge, Knights of Pythias [|Mo.], 48 S. W 
Rep. 936.) 
Municipal Corporations — Ordinance 
censes — Violation. — A city ordinance providc 
that any person who should engage in or carry en 
any business for which a 
without first taking out 
conviction, be fined for each offense not exceed- 
ing $100. Held not to authorize the arrest and 
fine of a person violating such ordinance every day 


license was reqtiired, 


such license. should, on 


until he paid such tax, as for a sepa-ate and dis- 
tinct “engaging in 
on” a business implies that it is continuous 
(Nashville, C. & St. L. Ry. Co. v. City of Attalla 
[Ala.], 24 South. Rep. 450.) 


offense, since and carrying 


y 


Nuisance — What Constitutes. — A garbage iur 
nace, erected in a city, under the provisions of an 
ordinance thereof, in the most unobjectionable 
place that could be selected within the city limits, 
and constructed on the most scientific principles 
is not a public nuisance because it may be an an 
noyance to some of the persons living in its vicin 
ity. (Fisher v. American Reduction Co. [Pa.], 42 
Atl. Rep. 36.) 


Partnership — Actions — Limitations. \n 
action was commenced against two of three part- 
ners, and subsequently an amendment was filed 
making the third a party, but between the time of 
the commencement of the action and the filing of 
the amendment limitations in 


latter partner, who was discharged 


favor of the 
Held, that his 
discharge did not affect the liability of the others. 
(Harrison v. McCormick [Cal.],. Pac. 


ran 


55 Rep 


502.) 

Wills — Conversion. — A will inaking provision 
for testator’s wife during her life. and directing a 
the the latest her death, the 
proceeds to be divided among h’s children, works 
a conversion of the land into 


sale of estate, at at 
personalty from the 
date of testator’s death, although not actually con 
verted by a sale: so that the children, in bargaining 
among themselves concerning their interests. need 
enh 


pass personalty. 


observe such formalities as are necessary t 


(Howell v. Mellon [Pa.]. 42 Atl 





| Rep. 6.) 





